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TAXES 
 
Ways and Means Chairman Camp Holds 
Hearing on Tax Extenders and Suggests 
Additional Hearings and Markups Could 
Follow  
 
Key Points: 

 House Ways and Means Committee 
Chairman Dave Camp (R-MI) holds hearing 
to address tax extenders and suggests openness 
to renewing additional expired tax provisions 
over the long-term 

 Camp suggests additional hearings and 
possible markups to follow 
 

This week, the House Ways and Means 
Committee held a hearing to address 
permanent tax policy focusing on potential 
benefits permanent tax policy would have on 
the nation’s job creation, as well as discussing 
the problems caused by tax policies that 
periodically expire. Specifically during the 
hearing, Chairman Dave Camp (R-MI) 
explained that his tax reform discussion draft 

would make seven tax extenders permanent, 
which he said would provide businesses with 
consistency and stability. Some Democratic 
Members expressed concern about paying for 
permanent extensions of these provisions. As 
the hearing came to a close and in response to 
a question from a Democratic Member about 
adding back other tax provisions like the 
alternative deduction for state and local sales 
taxes, Camp suggested there may be more than 
one markup of tax extenders (i.e., several 
packages) in the Committee this year, but no 
final decisions have yet been made. 
 
Also this week, Camp said that the door 

This Week in Congress 

 House – The House agreed to the FY 2015 Budget Resolution (H. Con. Res. 96) by 
a vote of 219-205.  The House also passed the “Budget and Accounting 
Transparency Act of 2014” (H.R. 1872) and the “Baseline Reform Act” (H.R. 
1871). 

 Senate – The Senate passed the “Emergency Unemployment Benefits Extension 
Act” (H.R. 3979) and the “DATA Act” (S. 994).  The Senate did not agree to the 
motion to proceed to the “Paycheck Fairness Act” (S. 2199) and began consideration 
of the motion to proceed to the “Minimum Wage Fairness Act” (S. 2223).  
 

Next Week in Congress 

 House – The House is in recess until April 28. 

 Senate –The Senate is in recess until April 28.  
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remains open to consider several other tax 
extenders in addition to the seven discussed at 
the hearing, including bonus depreciation and 
the New Markets Tax Credit to name a few. 
Though Camp expressed that non-inclusion of 
these measures in his tax reform discussion 
draft does not preclude them from 
consideration, he indicated that action on these 
provisions will be addressed over the long-
term, through the process of hearings and 
possible markups after the April recess. 
 
Reid Plans to Take Up Tax Extenders 
Package in Next Work Period 
 
Key Points: 

 Senate Majority Leader Harry Reid (D-NV) 
announces plans to take up the tax extenders 
package the week of April 28, but hurdles to 
floor action remain 

 
This week, Senate Majority Leader Harry Reid 
(D-NV) announced that the Senate plans to 
take up the tax extenders package as amended 
in the next work period beginning the week of 
April 28.  The package was marked up in the 
Senate Finance Committee last week, where all 
but two provisions were included in a two-year 
extension. The package is being considered 
sooner than predicted by some, indicating the 
emphasis placed on extending expired tax 
provisions.  However, it may be difficult to 
reach any agreement on what amendments 
might be considered on the Senate Floor on a 
tax bill, and conversely the bill may not move if 
Reid prevents any amendments as he may 
choose to do.  If passed in the Senate, the 
package would still face hurdles in the House 
where House Ways and Means Committee 
Chairman Dave Camp (R-MI) has taken a 
different approach to tax extenders altogether. 
 

Senate Passes Extension of Emergency 
Unemployment Insurance Benefits and 
House Republicans Urge Vote 
 
Key Points: 

 Senate passes emergency unemployment 
insurance benefits and some House 
Republicans suggest tying an extension to jobs 
measures and some tax extenders, but the tax 
chair resists idea on extenders 

 
This week in a 59-38 vote, the Senate passed 
H.R. 3979, which extends emergency 
unemployment insurance benefits for five 
months. The bill is paid-for using a 
combination of offsets that include extending 
“pension smoothing” provisions from the 
“Moving Ahead for Progress in the 21st 
Century Act” (MAP-21) P.L. 112-141), which 
were set to phase out this year, and extending 
customs user fees through 2024.  The bill also 
includes an additional offset allowing single-
employer pension plans to prepay their flat rate 
premiums to the Pension Benefit Guaranty 
Corporation (PBGC).   
 
The House has been cool to the proposed 

Upcoming Dates 
April 15: Date by which Congress is 
supposed to have passed a FY 2015 
Budget Resolution 
June 24: Special Election for the 19th 
Congressional District of Florida 
June 30: House is supposed to have 
passed all 12 appropriations bills 
September 30: FY 2014 Ends and 
MAP-21 expires 
October 1: FY 2015 Begins 
November 4, 2014: Midterm Elections 
March 2015: Debt limit suspension 
expires 
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extension, though House Rules Committee 
Chairman Pete Sessions (R-TX) and others are 
pushing to tie the extension of emergency 
unemployment insurance to jobs measures and 
the extension of some tax extenders.  In 
response to the suggestion to tie 
unemployment insurance to tax extenders 
legislation, House Ways and Means Committee 
Chairman Dave Camp (R-MI) said this is not a 
consideration.   
 
House Passes Republican Budget 
 
Key Points: 

 The House passes the FY 2015 Budget 
Resolution in a symbolic vote 

 
This week, in a 219-205 vote, the House 
narrowly passed H. Con. Res. 96, the FY 2015 
Budget Resolution that came out of the House 
Budget Committee markup last week.  While 
passage of the Budget is an important symbolic 
victory for Budget Committee Chairman Paul 
Ryan (R-WI), the bill is highly unlikely to go 
anywhere in the Senate. Because the overall 
spending amount for FY 2015 has been set in 
law, this budget is more of a political document 
than usual, and the Senate is not expected to 
adopt any budget this year.   
 
TRADE 
 
Wyden Discusses Plans to Address Trade 
Promotion Authority Proposal 
 
Key Points: 

 Senate Finance Committee Chairman Ron 
Wyden (D-OR) discusses his plans to address 
Trade Promotion Authority Legislation, a 
necessary precondition to any broad trade deals 
going through Congress 
 

This week, Senate Finance Committee 
Chairman Ron Wyden (D-OR) said that he 

plans to work on a bipartisan bill addressing 
Trade Promotion Authority legislation, revising 
a plan put forth by his predecessor.  He said 
that his bipartisan plan would hold negotiators 
more accountable but did not offer any other 
details. 
 
In January, then Senate Finance Committee 
Chairman Max Baucus (D-MT), Ranking 
Member Orrin Hatch (R-Utah) and House 
Ways and Means Committee Chairman Dave 
Camp (R-MI) introduced “The Bipartisan 
Congressional Trade Priorities Act of 2014” (S. 
1900.) Shortly thereafter, Wyden expressed this 
bill would require reconsideration during his 
term. 
 
The bill established negotiating objectives and 
rules for the Administration to follow when 
engaged in trade talks, including strict 
requirements for Congressional consultation 
and access to information. Broadly, the bill 
provided a fast-track for Congressional 
consideration of trade agreements and 
expanded Congress’ role in trade negotiations. 
The bill would have a four-year implementation 
with a three year renewal option.  The bill 
would apply to negotiations toward a Trans-
Pacific Partnership (TPP), Transatlantic Trade 
and Investment Partnership (TTIP) and Trade 
in Services Agreement (TISA).  
 
Upcoming Hearings and Events 
 
April 30 
Trade Policy Agenda: The Senate Finance 
Committee will hold a full committee hearing 
on President Obama’s 2014 trade policy 
agenda. Scheduled witnesses include Michael 
Froman, U.S. Trade Representative. 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Tess 
Illos contributed to this report.     
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FINANCIAL SERVICES 
 
House Committee Approves CFTC 
Reauthorization Bill 
 
Key Point: 

 The House Agriculture Committee approved 
bill to reauthorize the CFTC. The bill 
includes provisions related to the protection of 
customer funds and the treatment of derivatives 
end-users, and also requires a study on high 
frequency trading. 

 
At an April 9 markup, the House Agriculture 
Committee approved the “Customer 
Protection and End-User Relief Act” (H.R. 
4413) by voice vote, which would provide for 
the reauthorization of the Commodity Futures 
Trading Commission (CFTC), whose authority 
expired on September 30, 2013. The bill also 
includes provisions intended to address 
regulatory and market events that have 
transpired since the last reauthorization bill was 
enacted in 2008. For example, to address 
concerns relating to the failures of MF Global 
and Peregrine Financial, the bill includes a 
number of provisions intended to enhance the 
protection of customer funds held by futures 
commission merchants (FCM). In addition, the 
legislation would address certain Dodd-Frank 
Act swaps provisions, such as clarifying that 
end-users are treated as financial entities. Other 
provisions of the bill include requirements for 
the CFTC to engage in additional cost benefit 
analysis of their regulations and a requirement 
for the CFTC to complete a study on high 
frequency trading. 
 
Three amendments were introduced at the 
markup. Each amendment was withdrawn, with 
the expectation that the Committee could 
consider them later. 

 Representative Bob Goodlatte (R-VA) 
offered an amendment that he 

described would require the CFTC to 
report annually to Congress on their 
actions to ensure a stable marketplace 
for aluminum. 

 Representative Michael Conaway (R-
TX) offered an amendment that as he 
stated would require all CFTC 
regulations to sunset, unless the 
Commission votes to extend them. 

 Representative Richard Hudson (R-
NC) offered an amendment that as he 
explained would strengthen the 
protections for confidential data 
reported to the CFTC by registered 
entities. 

 
Senate Committee Favorably Reports 
CFTC Nominees 
 
Key Points: 

 Senate Agriculture Committee favorably 
reports the CFTC nominations of Timothy 
Massad to be Chairman, and Sharon Bowen 
and J. Christopher Giancarlo to be 
Commissioners. 

 Ranking Member Thad Cochran (R-MS) 
and Senators Saxby Chambliss (R-AL), 
Mary Landrieu (D-LA) and David Vitter 
(R-LA) raise objections to Bowen’s 
nomination. 

 
At an April 9 business meeting, the Senate 
Agriculture Committee favorably reported the 
following nominations: (1) Timothy Massad to 
be Chairman of the Commodity Futures 
Trading Commission (CFTC) for a term 
expiring April 13, 2017; (2) Sharon Bowen to 
be a Commissioner of the CFTC for a term 
expiring April 13, 2018; and (3) J. Christopher 
Giancarlo to a Commissioner of the CFTC. 
Ranking Member Thad Cochran (R-MS) and 
Senators Saxby Chambliss (R-AL), and David 
Vitter (R-LA) have raised concerns with 
Bowen’s nomination based on her role as 
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Acting Chair of the Securities Investor 
Protection Corporation (SIPC) and the 
handling of the Stanford Financial Group 
Ponzi scheme,. Senator Vitter issued a press 
release in which he announced that he would 
put a hold on Bowen’s nomination “until she 
adequately addresses concerns about SIPC’s 
handling of the Stanford Ponzi scheme.” 
Cochran in a statement raised concerns that 
Bowen and Massad lack experience in the 
futures and agricultural markets. 
 
Banking Regulators Approve Rules on 
Supplementary Leverage Ratio and Basel 
III Capital Standards 
 
Key Points: 

 FDIC approves a final rule and a proposed 
rule related to supplementary leverage ratios. 
Identical rules were also adopted by the OCC 
and the Federal Reserve.  

 FDIC also approved a final rule on 
implementation of Basel III and related 
amendments to the FDIC’s risk-based and 
leverage capital requirements and the 
methodologies for calculating risk-weighted 
assets under the standardized and advanced 
approaches. 

 
At an April 8 meeting, the Federal Deposit 
Insurance Corporation (FDIC) approved two 
final rules:  

 Regulatory Capital, Enhanced 
Supplementary Leverage Ratio 
Standards: The final rule would 
increase the supplementary leverage 
ratio standards for banking companies 
with more than $700 billion in assets or 
more than $10 trillion in assets under 
custody at their subsidiary insured 
banks. Staff noted that the rule would 
set the supplementary leverage ratio 
rule for G-SIFIs at 5 percent for bank 
holding companies and 6 percent for 

depository institution subsidiaries. An 
identical final rule was also adopted by 
the OCC and the Federal Reserve. 

 Basel III Amendments to the 
FDIC's Risk-Based and Leverage 
Capital Requirements: The final rule 
is identical to the Basel III interim final 
rule adopted by the FDIC in July 2013, 
and is intended to improve the quality 
and quantity of regulatory capital. 

 
The FDIC also proposed the following rule: 

 Revisions to the Supplementary 
Leverage Ratio: The NPRM would 
revise the denominator measure for the 
supplementary leverage ratio in a 
manner consistent with the Basel 
Committee revisions and introduce 
related public disclosure requirements. 
An identical proposal was adopted by 
the OCC and the Federal Reserve. 

 
Comptroller of the Currency Thomas Curry in 
a statement noted that he signed the final rule 
on the supplementary leverage ratio at the 
OCC earlier in the day. He expressed support 
for the two final rules and the NPRM. He 
noted that the OCC will also be putting the 
NPRM out for comment. Curry stated that the 
leverage ratio, along with changes the FDIC 
made last year to the risk-based capital 
standards, will improve the resilience of the 
largest financial institutions and help maintain 
public confidence in their ability to weather 
future financial shocks. He suggested that the 
supplementary leverage ratio final rule will help 
to ensure that the largest banks are well-
capitalized. 
 
House Oversight Committee Requests 
Information on FSOC Role in Asset 
Management Study 
 
Key Points: 

http://www.williamsandjensen.com/
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 House Oversight Committee Chairman 
Darrell Issa (R-CA) and Representative Jim 
Jordan (R-OH) send letter to Treasury 
Secretary Jack Lew regarding the Financial 
Stability Oversight Council’s (FSOC’s) role 
in drafting a study on the asset management 
industry. 

 
On April 7, House Oversight Committee 
Chairman Darrell Issa (R-CA) and 
Representative Jim Jordan (R-OH) sent a letter 
to Secretary of the Treasury Jack Lew 
requesting additional information on the 
Financial Stability Oversight Council’s 
interactions with other agencies. The letter 
raised concerns that the FSOC is operating in a 
manner “that vitiates the independence and 
core competence of its constituent regulatory 
bodies.” The concerns raised by Issa and 
Jordan relate to an Office of Financial Research 
(OFR) study on the asset management industry. 
The letter stated that “[i]t appears FSOC is 
deploying the Office of Financial Research 
(OFR) - a division of the Treasury Department 
and a non-voting member of the Council - in 
an effort to override the professional judgment 
of the career, non-partisan staff at the 
Securities and Exchange Commission,” in 
order to justify the imposition of “additional 
regulation of the financial sector.” 
 
Federal Reserve Announces Two Year 
Extension of Conformance Period for 
Collateralized Loan Obligations 
 
Key Point:  

 The Federal Reserve announces intent to 
provide banking entities with two one-year 
extensions to conform their collateralized loan 
obligations to the Volcker Rule. 

 
On April 7, the Federal Reserve board 
announced in a statement they are providing 
banking entities with two one-year extensions 

“to conform their ownership interests in and 
sponsorship of certain collateralized loan 
obligations (CLOs) covered by” the Volcker 
Rule. The Board had previously extended the 
compliance period for all activities until July 21, 
2015. The newly announced extensions would 
give banks who own CLOs until July 21, 2017 
to comply with the Volcker Rule. 
 
Representative Scott Garrett (R-NJ), the Chair 
of the House Financial Services Committee’s 
Capital Markets and Government Sponsored 
Enterprises Subcommittee, criticized the 
Federal Reserve’s actions in a press release, 
stating “[w]hether it is today or two years from 
now, this rule will force small and large banks 
to needlessly write down or hold a fire sale of 
these performing assets—potentially creating 
huge bank losses and making our financial 
system less safe and less sound.” Garrett 
argued that it was not the intent of the Dodd-
Frank Act for CLOs to be covered under the 
Volcker Rule.  
 
House Committee Holds Hearing on 
Regulatory Implementation 
 
Key Points:  

 House Financial Services Committee examines 
impact of various regulatory initiatives, 
including payday loans, Qualified Mortgage 
(QM) rule, Volcker rule, and systemic 
designations. The hearing also examined 
transparency of rulemaking. 

 
On April 8, the House Financial Services 
Committee held a hearing entitled “Who’s in 
Your Wallet: Examining How Washington’s 
Red Tape Impairs Economic Freedom.” The 
hearing focused on “Operation Chokepoint” 
and agency actions related to non-depository 
lending, the impacts of the Volcker Rule on the 
Collateralized Loan Obligation (CLO) market, 
concerns over the Qualified Mortgage (QM) 

http://www.williamsandjensen.com/
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rule, whether agencies should conduct reviews 
of their rulemakings more often, and whether 
more transparency is needed at the financial 
regulatory agencies.   
 
Chairman Jeb Hensarling (R-TX) in a 
statement suggested that many rules 
promulgated under Dodd-Frank Act (DFA) 
and the Credit Card Accountability 
Responsibility and Disclosure (CARD) Act are 
harming consumers. He stated that it is time to 
acknowledge that “Washington regulators 
aren’t always right and more red tape is not 
always the solution to every problem.” Ranking 
Member Maxine Waters (D-CA) in a statement 
stated that regulators have made important 
progress by enhancing risk monitoring and 
heightening capital standards at the largest, 
most complex banks and non-bank financial 
companies while easing the regulatory burden 
for small banks and financial institutions 
through targeted relief. She advocated for 
reauthorizing the Export-Import Bank and 
extending the Terrorism Risk Insurance 
Program (TRIA).  
 
In addition, the following regulatory issues 
were discussed: 

 Global Systemically Important 
Financial Institution (G-SIFI): 
Representative Scott Garrett (R-NJ) 
suggested the inner workings of the 
Financial Stability Board (FSB) are not 
transparent. He asked whether insurers 
such as MetLife will have to be 
designated as a systematically important 
financial intuition (SIFI) if the FSB 
designates it as a global systemically 
important financial institution (G-SIFI). 
Federal Reserve Board General 
Counsel Scott Alvarez stated the FSB 
designation does not have the force of 
law in the U.S. and the decision to 

designate an institution as a SIFI is a 
U.S. decision. 

 CLO Market/ Volcker Rule: 
Representative Steve Stivers (R-OH) 
asked whether in the DFA there is 
power to grandfather the CLOs. 
Alvarez stated there is a provision in 
the DFA that states that all banking 
activities must comply with that section 
unless an extension is provided. In 
separate questioning, Alvarez stated 
that the Volcker rule does not have a 
grandfathering provision.   

 Qualified Mortgage (QM) Rule: 
Representative Shelley Moore Capito 
(R-WV) noted concern over the QM 
rule. She suggested that low income 
borrowers will not fit into the QM box. 
She asked what risks are associated with 
non-QM loans. Consumer Financial 
Protection Bureau (CFPB) General 
Counsel Meredith Fuchs explained that 
drawing the line between QM and non-
QM was a big part of the rulemaking. 
She stated loans outside the definition 
will continue to be made. She noted 
banks offering non-QM loans are still 
subject to ability to repay requirements. 
Fuchs added the CFPB is watching the 
impacts of the QM rule. She noted 90 
to 95 percent of mortgages made 
before the implementation of the rule 
would be covered by the rule.  

 Payday Loans: Representative Dennis 
Ross (R-FL) noted interest in what the 
regulators plan to do in the payday 
industry. He asked whether demand 
would be reduced if the supply of credit 
to payday lenders was cut off. Fuchs 
stated that the CFPB is looking at the 
use of payday loans. Several Members 
also asked numerous questions about 
“Operation Chokepoint”, which 
Federal Deposit Insurance Corporation 

http://www.williamsandjensen.com/
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(FDIC) Acting General Counsel 
Richard Osterman stated is targeted at 
entities operating illegally.  

 Global Capital Standards for 
Insurers:  Representative Randy 
Neugebauer (R-TX) asked about the 
support provided by the Federal 
Reserve to the Financial Stability Board 
(FSB) relating to the development of 
global capital standards for insurers. 
Alvarez stated that the goal is to ensure 
systemic insurance companies are held 
to higher standards. He also noted that 
the Financial Stability Oversight 
Council (FSOC) has designated several 
insurance companies, so the Federal 
Reserve has begun discussions to better 
understand insurance regulation and 
business. 

 
Senators Introduce Legislation to 
Reauthorize Terrorism Risk Insurance 
Program 
 
Key Point:  

 Senate Banking Committee Members 
introduce legislation to reauthorize the 
terrorism risk insurance program for seven 
years. 

 
On April 10, Senators Charles Schumer (D-
NY), Dean Heller (R-NV), Mark Kirk (R-IL), 
Mike Johanns (R-IL), Jack Reed (D-RI), and 
Chris Murphy (D-CT) announced in a press 
release the introduction of legislation to 
reauthorize the Terrorism Risk Insurance Act 
(TRIA) for seven years. The program is set to 
expire on December 31, 2014. The legislation 
includes provisions to: (1) raise the company 
co-pay, or share of loss payments, to 20% from 
15% but phase in the co-pay by 1% a year for 
the first 5 years; and (2) raise the recoupment 
threshold from $27.5 billion to $37.5 billion, 
phasing it in by $2 billion a year the first 5 

years. The Senate Banking Committee could 
consider the bill next month. However, the 
House Financial Services Committee has not 
yet considered a bill. 
 
House Panel Discusses Legislative 
Proposals to Enhance Capital Formation  
Key Points:  

 Committee Republicans legislative proposals 
aim to assist capital formation for small and 
emerging growth companies. 

 Committee Democrats voice concerns over 
implementing changes before the JOBS Act is 
fully implemented and results can be measured.  

 
On April 9, the House Financial Services 
Committee’s Capital Formation and 
Government Sponsored Enterprises 
Subcommittee held a hearing entitled 
“Legislative Proposals to Enhance Capital 
Formation for Small and Emerging Growth 
Companies.”  The hearing focused on seven 
bills aimed at enhancing capital formation for 
small and emerging companies.  Chairman 
Scott Garrett (R-NJ) stated that the bills before 
the Subcommittee seek to help companies raise 
capital and help small businesses pre-IPO, 
post-IPO and in the private market.  Garrett 
stated these bills strike the balance between 
reducing registration burdens while maintaining 
needed protections. Ranking Member Carolyn 
Maloney (D-NY) stated investors want as 
much information on companies they are 
investing in as they can get but companies want 
to maintain as much information as possible as 
confidential. She explained that it is the 
regulators job to strike the right balance 
between these goals. Columbia Law School 
Professor John C. Coffee Jr. stated in 
testimony that the common theme of the bills 
is that “better integration and coordination is 
desirable between our twin disclosure regimes 
under the Securities Act of 1933 and the 
Securities Exchange Act of 1934.” However, he 

http://www.williamsandjensen.com/
http://www.schumer.senate.gov/Newsroom/record.cfm?id=350625
http://www.schumer.senate.gov/Newsroom/record.cfm?id=350625
http://financialservices.house.gov/calendar/eventsingle.aspx?EventID=375104
http://financialservices.house.gov/uploadedfiles/hhrg-113-ba16-wstate-jcoffee-20140409.pdf


Williams & Jensen – Washington Update April 11, 2014 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 9 of 30 

also recommended that an “appropriate 
starting point might be to mandate a study by 
the SEC… on how to better coordinate both 
(1) these two disclosure systems, and (2) public 
and private offerings.” 
 
The hearing examined the following legislative 
proposals (as described by the Committee 
Memorandum): 

 Securities Laws Exemptions for Small Public 
Filers: The ‘‘Fostering Innovation Act 
of 2013’’ (H.R. 2629), introduced by 
Representative Michael Fitzpatrick (R-
PA), requires the Securities and 
Exchange Commission (SEC) “to 
amend Rule 12b-2 so that companies 
with a public float of either (i) less than 
$250 million with no annual revenue 
restriction or (ii) between $250 million 
and $700 million and less than $100 
million in annual revenue are deemed 
“non-accelerated filers” and can 
therefore take advantage of certain 
exemptions from the securities laws 
and the Sarbanes-Oxley Act of 2002.” 

 Exempting SBICs from SEC Registration: 
The SBIC Advisers Relief Act of 2014 
(H.R. 4200), introduced by 
Representative Blaine Luetkemeyer (R-
MO), amends the Investment Advisers 
Act of 1940 “to include advisers of 
Small Business Investment Companies 
(SBICs) in the class of venture capital 
funds and private funds that are exempt 
from SEC registration.” 

 Disclosures: The “Disclosure 
Modernization and Simplification Act”, 
a discussion draft by Representative 
Scott Garrett’s (R-NJ), directs “the SEC 
to permit issuers to submit, on Form 
10-K annual reports, a summary page 
to make annual disclosures easier to 
understand for current and prospective 
investors.” The draft bill requires the 

SEC to tailor Regulation S-K’s 
disclosure rules as they apply to 
emerging growth companies and 
smaller issuers and to eliminate other 
duplicative, outdated, or unnecessary 
disclosure rules as they apply to these 
smaller issuers.” The draft also directs 
“the SEC to identify and implement 
additional reforms to Reg. S-K to 
simplify and modernize SEC disclosure 
rules.” 

 Benefit Plan Disclosures: A discussion 
draft by Representative Randy Hultgren 
(R-IL) would amend SEC Rule 701, 
which provides an exemption from 
registration for securities issued by non-
reporting companies pursuant to 
compensatory arrangements, to 
increase the threshold from $5 million 
to $20 million of securities sold in the 
aggregate. Well-Known Seasoned Issuer 
(WKSI) Threshold: A discussion draft 
Representative Kevin McCarthy (R-CA) 
requires “the SEC to revise the 
definition of a WKSI to reduce this 
threshold from $700 million to $250 
million.” 

 Private Market Offerings: A discussion 
draft by Representative Mick Mulvaney 
(R-SC) would, among other things, 
“amend SEC Rule 144 to reduce from 
6 months to 3 months the mandatory 
holding period before which restricted 
securities issued by an SEC reporting 
company may be resold to the public.”  

 Modifications to Incorporation by Reference, 
Covered Securities, Registration Amounts: A 
Discussion Draft entitled the “Small 
Company Freedom to Grow Act” by 
Representative Ann Wagner (R-MO) 
would “amend the SEC’s Form S-1 
registration statement to allow a smaller 
reporting company to incorporate by 
reference any documents the company 
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files with the SEC after the effective 
date of the Form S-1.” It would 
“amend the SEC’s Form S-3 
registration statement to allow a smaller 
reporting company to register a primary 
securities offering exceeding one-third 
of the aggregate market value of voting 
and non-voting common equity held by 
non-affiliates of the registrant”.. It 
would also amend “the Securities Act 
of 1933 to include in the definition of 
“covered securities” exempt from state 
regulation securities issued by smaller 
reporting companies and emerging 
growth companies that are not listed or 
authorized for listing on a national 
securities exchange.” 

 
FIO Publishes Request for Information on 
Affordability of Auto Insurance 
Key Points: 

 Federal Insurance Office published a request 
for information on the availability and 
affordability of auto insurance.   
 

On April 9, the Federal Insurance Office (FIO) 
published a request for information in the 
Federal Register on “Monitoring Availability and 
Affordability of Auto Insurance.”  The notice 
is to elicit comments regarding:  

 “A reasonable and meaningful 
definition of affordability of personal 
auto insurance;”  

 “The appropriate metrics to use in 
order to monitor the extent to which 
traditionally underserved communities 
and consumers, minorities, and low- 
and moderate-income persons have 
access to affordable personal auto 
insurance;” and  

 “The data source(s) FIO should use to 
monitor the extent to which 
traditionally underserved communities 

and consumers, minorities, and low- 
and moderate-income persons have 
access to affordable auto insurance.”  

 
The request for information explained that the 
Dodd-Frank Act give the FIO authorities, 
including monitoring the affordability of 
insurance products for underserved 
communities and consumers. The release notes 
that personal automobile insurance is essential 
for the financial security of consumers, and that 
nearly all states require consumers to maintain 
auto liability insurance. It also states that 
“consumer representatives assert auto 
insurance has become less affordable for low-
income consumers and minorities” and that the 
definition of “affordability” remains unclear.  
This notice is subject to a 60 day comment 
period ending June 9, 2014.  
 
SEC Investor Advisory Committee 
Approves Recommendations on 
Crowdfunding  
Key Points: 

 SEC Investor Advisory Committee approves 
six recommendations on Crowdfunding. 

 Chair Mary Jo White suggested a number of 
market structure issues are a top priority for 
the SEC.  
   

At an April 10 meeting, the Securities and 
Exchange Commission’s (SEC) Investor 
Advisory Committee (Advisory Committee or 
IAC) by voice vote approved the six 
recommendations of the Investor and 
Purchaser and Investor Education 
Subcommittees on crowdfunding. Separately, at 
the meeting SEC Chair Mary Jo White stated 
that the range of equity market structure issues 
are a high priority for review and the SEC will 
make any necessary changes to rules and 
regulations.  
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Recommendations of the Investor as Purchaser 
Subcommittee and the Investor Education 
Subcommittee on Crowdfunding include: 

 Recommendation 1: “The 
Commission should adopt tighter 
restrictions on the amounts that 
investors can invest in crowdfunding 
using a “lesser of” approach to setting 
investment limits with the exception 
that investment limits for accredited 
investors be calculated using the 
“greater of” methodology.” 

 Recommendation 2: “The 
Commission should strengthen the 
mechanisms for the enforcement of the 
investment limits in order to better 
prevent errors and evasion.”  

 Recommendation 3: (as amended) 
“The Commission should clarify and 
strengthen the obligations of 
crowdfunding intermediaries to ensure 
compliance by issuers with the 
crowdfunding title and relevant 
regulations.”  

 Recommendation 4: “The 
Commission should take further steps 
to ensure that educational materials 
clearly convey the required information 
and are reviewed and, to the degree 
possible, understood by investors.” 

 Recommendation 5: “The 
Commission should withdraw its 
proposed definition of electronic 
delivery, which fails to ensure that 
investors actually receive the required 
disclosures and educational materials, 
and continue to rely instead on the 
strong and effective policy for 
electronic delivery adopted by the 
Commission in the mid-1990s.” 

 Recommendation 6: “The 
Commission should require 
crowdfunding offerings to be integrated 

with offerings in reliance on a separate 
exemption where needed and 
appropriate to prevent evasion of 
regulatory requirements.” 

 
Below are highlighted updates from the IAC’s 
Subcommittees: 

 Market Structure Subcommittee: 
Subcommittee Chairman Steven 
Wallman said the Subcommittee will 
review four main market structure 
issues: conflicts of interest; distributive 
justice, fairness, and equality; 
foundational issues; and, mechanical 
issues.  

 Investor as Owner Subcommittee: 
Subcommittee Chairwoman Anne 
Sheehan noted that the Subcommittee 
is developing a recommendation on 
proxy distribution and may review 
proxy access.  

 Investor Education Subcommittee: 
Subcommittee Chairman Roger Ganser 
stated the Subcommittee focused on 
the expected completion of the study 
on accredited investor language by July.  

 Investor as Purchaser 
Subcommittee: Subcommittee 
Chairwoman Barbara Roper said the 
Subcommittee members have 
expressed concern about the existing 
definition of accredited investor and 
support looking at other approaches 
beyond raising thresholds. She noted 
that the Subcommittee will address the 
definition of qualified purchaser; review 
fixed-income securities; develop 
comments on SEC rule proposals 
regarding the initial general solicitation 
recommendations; and review the 
Commission’s disclosure initiative 
especially in the context of the retail 
space.  

 

http://www.williamsandjensen.com/
http://www.sec.gov/spotlight/investor-advisory-committee-2012/crowdfunding-recommendation.pdf
http://www.sec.gov/spotlight/investor-advisory-committee-2012/crowdfunding-recommendation.pdf
http://www.sec.gov/spotlight/investor-advisory-committee-2012/crowdfunding-recommendation.pdf
http://www.sec.gov/spotlight/investor-advisory-committee-2012/crowdfunding-recommendation.pdf
http://www.sec.gov/spotlight/investor-advisory-committee-2012/crowdfunding-recommendation.pdf
http://www.sec.gov/spotlight/investor-advisory-committee-2012/crowdfunding-recommendation.pdf


Williams & Jensen – Washington Update April 11, 2014 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 12 of 30 

Upcoming Hearings and Events 
April 23  
CFPB Forum on Mortgage Closings: The 
Consumer Financial Protection Bureau (CFPB) 
will hold a forum on the mortgage closing 
process. The event will feature remarks from 
Director Richard Cordray, as well as a 
discussion with consumer groups, industry 
representatives, and members of the public.  
 
April 24  
FDIC Advisory Meeting on Mobile 
Financial Services, Small Dollar Lending: 
The Federal Deposit Investment Corporation 
(FDIC) Advisory Committee on Economic 
Inclusion (ComE-IN) will hold an open 
meeting on “Safe Accounts, mobile financial 
services, financial education, and small dollar 
lending.”  
 
April 29 
Housing Finance Reform Markup: The 
Senate Banking Committee is scheduled to 
markup housing finance reform legislation.  
 
May 19 
FSOC Conference on Asset Management: 
The Financial Stability Oversight Council 
(FSOC) will host a conference “on the asset 
management industry and its activities.” The 
program will include several panels, and “will 
focus on an in-depth examination and 
discussion of targeted issues associated with 
asset management” in order to further inform 
the work of the FSOC. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. Eric 
Robins, Rebecca Konst, and Alex Barcham contributed 
to the articles. 
 
 
 
 

ENERGY AND ENVIRONMENT  
 
House Subcommittee Advances LNG 
Export Legislation 
 
Key Points: 

 Energy and Commerce Committee’s Energy 
and Power Subcommittee moves a bill to 
expedite the granting of export permits for 
liquid natural gas (LNG) to the full 
Committee and broaden the scope of countries 
that exporting LNG would be considered in 
the national interest 

 
On April 9, the House Energy and Commerce 
Committee’s Energy and Power Subcommittee 
approved, by a 15-11 vote, the “Domestic 
Prosperity and Global Freedom Act” (H.R. 6). 
The legislation, introduced by Representative 
Cory Gardner (R-CO) is intended to expedite 
approval of U.S. exports of liquefied natural 
gas (LNG). The bill would: require the 
Department of Energy to approve export 
permits for all permit applications pending as 
of March 6, 2014; and amend the Natural Gas 
Act to deem all LNG exports to World Trade 
Organization member countries to be in the 
national interest. The latter provision would 
expand the preferred treatment granted under 
current law to nations that have free trade 
agreements with the U.S.   
 
In his opening statement, Full Committee 
Chairman Fred Upton (R-MI) contended that 
“U.S. LNG exports offer a rare opportunity to 
do a lot of good for our allies without costing 
taxpayers anything.”  
 
Full Committee Ranking Member Henry 
Waxman (D-CA) argued in his opening 
statement that the legislation “would short-
circuit the established review process for 
pending and future LNG export 
applications…[and require] DOE to approve 
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essentially unlimited LNG exports to all 159 
World Trade Organization countries without 
any determination that such exports are in the 
public interest.” 
 
Before the Subcommittee voted to report the 
legislation to the full Energy and Commerce 
Committee, it approved, by voice vote, an 
amendment offered by Ranking Member 
Bobby Rush (D-IL). The amendment would 
require, as a condition of approval of an export 
license, that an “applicant…publicly disclose 
the specific destination or destinations of any 
such authorized LNG exports”.   
 
The Energy and Commerce Committee is 
expected to act on the legislation after 
Congress returns from its two-week recess.   
 
Senate Panel Hears from DOT and NTSB 
on Crude Oil Rail Safety 
 
Key Points: 

 Members press the Secretary of Transportation 
on timeline on rulemaking for new rail car 
design standards 

 
On April 9, the Senate Appropriations 
Committee’s Transportation, Housing and 
Urban Development, and Related Agencies 
Subcommittee held a hearing on rail safety. The 
hearing focused on the safety of rail 
transportation of crude oil, and the 
Department of Transportation’s ongoing 
efforts to address the issue. The Department 
published an Advanced Notice of Proposed 
Rulemaking (ANPRM) on enhancing rail car 
safety, including the safety crude oil tank cars, 
on September 6, 2013. This ANPRM is the 
precursor to a pending Notice of Proposed 
Rulemaking (NPRM) that the Department of 
Transportation is drafting. Since the release of 
the ANPRM, the Department has taken a 
number of actions on crude oil transportation 

by rail, including an agreement with the railroad 
industry announced on February 21, 2014; and 
an emergency order requiring testing of crude 
oil by shippers issued on February 25, which 
was amended on March 6.       
 
During Wednesday’s hearing, Senators raised 
questions regarding the Department’s pending 
rail car NPRM. Subcommittee Chairman Patty 
Murray (D-CA) noted in her opening statement 
that “changes to tank car design are long-
overdue and a necessary safety improvement.” 
She added, “I cannot emphasize enough that 
we need regulatory certainty on this issue for 
both new builds and the existing fleet.” In 
questioning Secretary of Transportation 
Anthony Foxx she said that the DOT-111 rail 
car “unfortunately has a poor safety record.” 
She emphasized that “the standard needs to be 
updated.” Foxx told Murray that “we will work 
as hard and diligently as we can” on the rule. 
Murray asked whether the proposed rule would 
call for phasing out the DOT-111 rail car. Foxx 
replied that it would be “improved or phased 
out” under the rule.  
 
Ranking Member Susan Collins (R-ME) noted 
that the railroad industry petitioned the 
Department of Transportation to improve the 
safety of rail cars and developed the new CPC-
1232 rail car standard. She asked National 
Transportation Safety Board (NTSB) Chair 
Deborah Hersman to explain why the NTSB 
has determined that the DOT-111 is not 
suitable for transportation of crude oil. 
Hersman replied that the DOT-111 is not 
sufficient to assure safety, “particularly when 
talking about unit trains…they breach, they 
puncture…” She noted the features of DOT-
111 rail cars that must be improved, including 
head shields and valves and outlets. Collins 
asked specifically about the CPC-1232 car. 
Hersman responded that “even the railroad 
industry and the DOT are talking about going 
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beyond the 1232…we think that’s wise.” 
Collins also pressed Foxx on the timetable for 
publication of a notice of proposed rulemaking 
on rail car safety. Foxx replied that “my target 
date is as soon as possible.” Collins interjected 
that “that’s a frustrating answer.” Foxx added 
that “this is an issue that has 
prevention…mitigation [and] emergency 
response aspects.” He said that for a new “tank 
car standard…our desire is to have a very 
complete and thorough rule…[including] what 
a new tank car looks like.” Foxx also reiterated 
the importance of having “a very 
comprehensive understanding of what we’re 
transporting” in developing a new tank car 
standard.   
   
Senator Heidi Heitkamp (D-ND) told Foxx 
that the Department should not hold up the 
tank car standard over collection of data on the 
characteristics of Bakken crude oil. Foxx 
acknowledged that the Department is “very 
grateful to those shippers that are cooperating” 
in the data and sample collection effort. He 
added that “we’re not stopping for 
anybody…[and] will move this rule with 
absolute speed.” Foxx responded further by 
emphasizing that “we want to make sure we’re 
hitting the absolute safety standard.” He also 
told Heitkamp that “we don’t want there to be 
a situation where folks slow-stepped us on 
providing data…a rule is developed and the 
complaint is we didn’t” incorporate the data in 
the rule. 
 
Upcoming Hearings and Events 
 
April 22 
Financial Energy Markets: The New York 
Energy Forum will hold a presentation and 
discussion titled “The State of the Financial 
Energy Markets: The Debate over Regulation”. 
Boris Shrayer, Former Managing Director and 
Global Head of Marketing for the 

Commodities Division of Morgan Stanley, is 
the scheduled speaker.   
 
July 14 and 15 
EIA Energy Conference: The Energy 
Information Administration (EIA) will hold its 
annual Energy Conference. Planned session 
topics include: “U.S. Petroleum Exports”; 
“Logistical Issues in North American Liquid 
Flows”; and “Tight Oil Production Trends”.  
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Updates on energy and environment issues 
are available during the week on twitter. 
 
DEFENSE 
 
HASC Focuses on Possible Administration 
Responses to Russia  
 
Key Points: 

 Members focused on how the Obama 
Administration plans to respond to “Russia’s 
invasion and occupation of a sovereign country” 

 Members questioned how the DOD’s current 
budgetary and strategic plans need to be 
changed in light of the potential threat posed by 
Russian aggression against NATO nations 

 
On April 8, the House Armed Services 
Committee held a hearing titled “Russian 
Military Developments and Strategic 
Implications” and heard testimony from 
Assistant Secretary of Defense for International 
Security Affairs Derek Chollet and the Joint 
Staff’s Director for Strategic Plans and Policy 
Vice Admiral Frank Pandolfe. The Committee 
questioned the witnesses on how Russia’s 
annexation of the Crimean Peninsula and 
apparent massing of forces on Ukrain’es 
eastern border can be countered by U.S. and 
NATO forces.   
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Chairman Buck McKeon (R-CA) stated that 
“[t]he events unfolding in Ukraine are deeply 
troubling from Russia’s invasion and 
occupation of a sovereign country to its 
amassing of tens of thousands of troops along 
the Ukraine’s borders and further north under 
the ruse of conducting snap exercises.” He 
asserted that “Mr. Putin is directing a 
multidimensional military modernization 
effort…[and] Russia is re-arming at an alarming 
rate with military spending of, roughly, 30 
percent.” McKeon claimed that Russia “stands 
in flagrant violation of a major Nuclear Arms 
Control Treaty…[a]nd under the new START 
treaty, it’s building up its nuclear forces by over 
a hundred warheads since the last declaration 
while the U.S. reduces its own forces.” He 
contended that “the Administration’s policies 
have rested largely on reset cooperation and 
further nuclear cuts.” McKeon said he hoped 
Chollet and Pandolfe will “discuss how these 
developments are influencing any re-
examination of U.S. policy towards Russia, 
including our force posture in Europe, how we 
reassure our allies and partners and our defense 
investment.”  
 
Ranking Member Adam Smith (D-WA) stated 
that “[w]hat Russia has done in the Ukraine is a 
blatant violation of international law, a blatant 
violation of all manner of different treaties 
which Russia has signed and is something that 
we in the U.S. and I believe every other nation 
in the world must do all we can to discourage 
and to send the message that it won’t be 
tolerated and that type of behavior is outside of 
the international norm, because it can 
potentially lead to destabilization in many 
places.” He stated that “I don’t think anybody 
on this Committee wants to go to war with 
Russia over the Ukraine, but we do want to 
find a way to stop them from further 
aggression…[a]nd I think that there are 
options.” Smith asserted that “I think initially 

we have to take whatever steps we can to try 
and economically isolate them…[b]ut key to all 
of this will be NATO and the EU…[because] 
[w]hatever amount of business we do with 
Russia, whatever our economic leverage over 
Russia is, the EU has at least ten times that.” 
 
Chollet stated that “[s]ince the outset of this 
crisis, the United States has pursued three 
courses of action: first, demonstrating support 
to Ukraine’s transitional government; second, 
reassuring allies and deterring Russia from 
further military threats to Europe and, third, 
imposing costs on Russia for its illegal actions.” 
He added that “[r]eassurance measures so far 
include augmenting NATO’s peacetime Baltic 
air policing mission, deploying air assets and 
personnel to Poland to supplement the U.S.-
Poland Aviation Detachment or AvDet, 
training rotation and extending the U.S.S. 
Truxtun stay in the Black Sea to conduct 
exercises remaining in the Bulgarian naval 
forces.” Pandolfe stated that “[w]e are 
reassuring our NATO allies with whom we 
have Article V security guarantees by sending 
additional airpower to the Baltic states and 
Poland, increasing our surveillance over Poland 
and Romania and sending naval ships into the 
Black Sea…[a]nd we are helping to impose 
costs on Russia by halting all bilateral, military-
to-military interaction.” He declared that 
“Russia is a regional power that can project 
force into nearby states…[b]ut it has very 
limited global power projection 
capability…[and] a military of uneven 
readiness.”  
 
McKeon asked Chollet and Pandolfe to 
“describe specific steps that the Department’s 
taking to reexamine U.S. policy towards Russia 
and our posture in Europe” and “immediate 
steps…to provide assistance to Ukraine to 
reassure other allies and partners in the region 
and to deter further Russian aggression.” 
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Chollet stated that “we’ve taken some very 
important steps immediately for our NATO 
partners, with the Baltic air policing mission, 
which is adding six F-15s and then also the 12 
F-16s to the Polish aviation detachment.” 
Pandolfe stated that “clearly the actions the 
Russians have taken, described, I think quite 
accurately, as a paradigm shift, are causing us to 
look very hard at some of the assumptions 
which underlay the planning and the 
prescriptions of the past.” 
 
Smith asked “how would you assess the risk of 
Russia going further into the Ukraine, most 
likely, obviously, into the eastern Ukraine, 
that’s where they've massed troops, where 
we’ve heard in recent days that there are 
Russian nationalists within Ukraine that have 
seized government buildings.” Chollet 
responded that “I know we have a closed 
session later, and our intelligence colleagues 
can perhaps provide a little more 
granularity…[b]ut what I would say to that is 
we’re very concerned about Russia’s buildup on 
Ukraine’s eastern border.” 
 
Subcommittee Examines FY 2015 Budget 
Request for Tactical Aircraft Programs 
 
Key Points: 

 Senators asked whether the F-35 program’s 
software issues will delay the date of delivery to 
the Marine Corps and whether the program 
has gotten schedule slippages and spiraling 
costs under control 

 
On April 8, the Senate Armed Services 
Committee’s Airland Subcommittee held a 
hearing titled “Tactical Aircraft Programs” with 
testimony from the F-35 Lightning II Joint 
Program Office’s Program Executive Officer 
Lieutenant General Christopher Bogdan, 
Military Deputy To The Assistant Secretary Of 
The Air Force For Acquisition Lieutenant 

General Charles Davis, Principal Military 
Deputy To The Assistant Secretary Of The 
Navy For Research, Development, And 
Acquisition Vice Admiral Paul Grosklags, and 
Deputy Marine Corps Commandant For 
Aviation Lieutenant General Robert Schmidle, 
Jr. 
 
Chairman Richard Blumenthal (D-CT) asserted 
that the witnesses “face really huge challenges 
as they strive to balance the need to support 
ongoing operations and sustain readiness with 
the need to modernize and keep the 
technological edge that’s so critical to our 
military success.” He said that “[t]hese 
challenges…have been made particularly 
difficult by the spending caps imposed by the 
Budget Control Act…[which were] modestly 
relieved for fiscal year 2015 in a bipartisan 
budget act that we enacted earlier this year, but 
they are scheduled to resume in full-blast in 
2016 and beyond.” Blumenthal remarked that 
“[w]e all know that the [F-35 Joint Strike 
Fighter] (JSF) program is important since it’s 
been central to the long-term modernization 
plans for all the relevant services -- Air Force, 
Navy, Marine Corps -- for more than 15 years 
now.” He claimed that “any change in the cost, 
schedule, performance of that JSF program 
sends shockwaves, literally, through the 
Department and raises many questions of 
achieving that balance between the demands of 
maintaining readiness in the near future and 
those of modernizing for tomorrow.” He noted 
that “the Government Accountability (GAO) 
has estimated that extending the service lives of 
existing F-16 and F- 18 aircraft would cost 
about $5 billion.” 
 
Ranking Member Roger Wicker (R-MS) stated 
that “our military has fought four major 
regional conflicts over the last 23 years -- 
Kuwait, the former Yugoslavia, Afghanistan 
and Iraq.” He asserted that “America’s security 
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challenges continue to persist across the 
globe…[and] I would note that just last month 
on multiple occasions, Russian nuclear-capable 
bombers circled our Pacific island of Guam 
and were intercepted by our F-15s based at 
Kadena Air Base on Okinawa.” Wicker 
contended that “[a]ir power will, no doubt, 
continue to play a central role in our national 
security.”  He argued that “our air dominance 
is being challenged…[because] [b]oth Russia 
and China are currently fielding fifth-generation 
fighters…[and] [l]ike our ground forces, 
America’s combat air assets are worn out and 
spread thin after two decades of deferred 
modernization programs and curtailed 
purchases of key platforms.” 
 
Bogdan asserted that “[o]ver the past few years, 
we focused on creating and maintaining a 
realistic program baseline for DOD’s largest 
acquisition program…[a]nd despite a turbulent 
past, the program is making slow, but steady 
progress on all fronts to include technical 
improvements and driving costs out of the 
program.” He claimed that “I believe the F-35 
program is headed in the right direction, and I 
am confident in our ability to meet the U.S. 
Marine Corps’ initial operating capability (IOC) 
and the Air Force’s IOC in the summer of 
2015 and the summer of 2016, respectively, 
with all the capabilities our war fighters need.” 
 
Blumenthal stated that “I’ve heard varying 
estimates about how long the software [for the 
F-35] has been delayed…[and] I think you’ve 
perhaps used the number of six 
months…[while] [t]he GAO has talked about 
13 months.” Bogdan explained that “[w]e have 
three blocks of software on the F-35 
program…[and] [t]he first block of 
software…the 2B capability…the initial 
capability that the U.S. Marine Corps will 
declare IOC with…is not delayed at all.” He 
added that the second block of software, 3I, 

“the software that our partners get when they 
first take airplanes outside the United States” is 
on schedule. Bogdan conceded that the 3F 
software block, “the full capability,” “will be 
four to six months late…[b]ut I have until 2018 
to try and figure out ways to bring that four to 
six months late back.”  
 
Senator John McCain (R-AZ) asked whether a 
“four to six-month delay [for 3f would] mean 
an increase in cost” and Bogdan said it would 
not because “I have management reserve, and 
Lockheed Martin has management reserve, and 
Pratt & Whitney has management reserve to 
cover that delay because when we rebaseline 
the program in 2010 we put a much more 
realistic budget and a much more realistic 
schedule in place.” Senator Joe Donnelly (D-
IN) asked if Davis is “confident the Service-
Life Extension Program (SLEP) program, as 
envisioned in this year’s budget in the Future 
Year Defense Program (FYDP), is sufficient to 
maintain the F-16 fleet to maintain combat 
effectiveness until the F-35s are procured in 
sufficient numbers.” Davis responded that “I 
think I am…[and] [w]e’ll certainly keep them 
very well-suited” for assuming the A-10’s role 
of close support.  
 
Hearing on Proposed Changes to Army 
Force Structure 
 
Key Points: 

 Members agree that the DOD’s suggested force 
reductions for the Army, National Guard, 
and Reserves would limit the service’s ability to 
respond to threats but differ on how to address 
problem 

 
On April 8, the Senate Armed Services 
Committee held a hearing to examine the force 
mix of the active and reserve Army. Before 
questioning its witnesses, the Committee 
reported out the nominations of Brian 
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McKeon to be Principal Deputy 
Undersecretary of Defense for Policy and 131 
military officers.  
 
Chairman Carl Levin (D-MI) stated that the 
Department of Defense’s (DOD) FY 2015 
budget request “proposes end-strength 
reductions through FY 2017 that would leave 
the nation with an active Army of 450,000, or 
20 percent less from its wartime high of 
569,000…[and] would leave the nation with an 
Army National Guard of 335,000, or 6 percent 
less than its wartime high of 354,000, and the 
Army Reserve at 195,000, or 10 percent less 
than its high of 205,000.” He noted that “these 
end strength numbers assume that the defense 
budget caps will be increased by $115 billion 
for the FY 2016 through 2019.” Levin stated 
that “[i]f the budget caps for those years 
remained unchanged, the Army will be required 
to cut even deeper, reducing the active Army to 
420,000, the National Guard to 315,000 and 
the U.S. Army Reserve to 185,000 by FY 
2019.” He asserted that “[t]he active Army 
would then be required to divest 680 aircraft, 
or 23 percent of its aviation structure, and 
inactivate up to 13 of its remaining 37 brigade 
combat teams, while the National Guard would 
lose 111 air craft, or 8 percent of its aviation 
force structure, and inactivate up to six of its 
remaining 28 brigade combat teams.” Levin 
remarked that “[m]any of us would also like to 
be able to avoid cuts to the defense budget -- 
not only to the National Guard, but also to 
active duty force structure to military 
compensation and benefits to training and 
readiness and equipment modernization.” He 
asserted that “[u]nfortunately, the budget 
situation does not offer us that option…[and] 
[w]e have many, many difficult choices ahead 
of us.”  
 
Ranking Member James Inhofe (R-OK) stated 
that “[w]e’re confronting a more dangerous and 

volatile world…[and] [i]n fact, the threats we 
face are outpacing our ability to deter and 
confront them as a result of the massive cuts 
associated with sequestration.” He said that 
Odierno “testified last week that 450,000 active 
soldiers -- the number of active soldiers we will 
have by the end of fiscal ‘17, defined the risk as 
significant in executing the Defense Strategic 
Guidance.” Inhofe claimed that “if the Army 
goes to sequestration levels of 420,000 active 
soldiers, the Army will not be able to 
implement the Defense Strategic Guidance.” 
He contended that “[a]t the heart of the total 
Army force mix issue is the Army’s proposal to 
restructure its aviation assets.” Inhofe 
expressed his concern that “we are sacrificing 
too much capability at a time when we should 
be increasing our current structure and 
capabilities in these uncertain times” and 
argued that “we have been wrong in the past 
when it comes to assumptions regarding the 
size of our ground forces and the capabilities 
required to protect this country.” He claimed 
that “[w]e’re poised to repeat the same 
mistake.” 
 
Levin asked National Guard Bureau Chief 
General Frank Grass “to outline the [proposal] 
that you’ve offered” to the Joint Chiefs of Staff 
as an alternative to the DOD’s proposed 
aviation assets restructuring that would swap 
the National Guard’s AH- 64D Apaches for 
the Army’s UH-60 Blackhawks.  Grass 
answered that “as a member of the Joint Chiefs 
of Staff, we have fought, and we have discussed 
many, many times, these topics…[a]nd I 
provided my best military advice.” He added 
that “the decision’s been made…[a]nd my job 
now is to begin to look at the effects across the 
states, and figure out how we’re going to 
execute this plan.” 
 
Inhofe asked Grass and Army Reserve 
Command Commanding General Lieutenant 
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General Jeffrey Talley if they agree with 
Odierno’s assessment that the reduced force 
levels envisioned in the FY 2015 budget 
request would endanger the Army’s ability to 
execute the Defense Strategic Guidance. Grass 
said that he agrees with Odierno and explained 
that a force level of 335,000 “is not consistent 
with what the governors and adjutants general 
have asked for.” Talley indicated that he also 
agrees with Odierno’s assessment.  
 
DOD Releases Nuclear Strategic Force 
Structure To Comply With New START 
 
Key Points: 

 To meet U.S. requirements under treaty with 
Russia, the DOD proposes to spread 
reductions in deployed strategic nuclear 
weapons across the three legs of the nuclear 
triad as opposed to focusing reductions in one 
leg 

 Proposed changes would be put into effect by 
2018 

 
On April 8, the Department of Defense 
(DOD) released its plan for implementing the 
New START Treaty, which requires that the 
U.S. reduce its deployed strategic nuclear 
weapons to no more than 1,550 by February 
2018. The reductions, if actually put in place, 
would reduce the number nuclear warheads 
deployed on B-52s, Ohio-class submarines, and 
in missile silos.   
 
In a fact sheet, the DOD explained that “[a]s 
set forth in the 2010 Nuclear Posture Review, 
the United States will maintain a Triad of 
intercontinental ballistic missiles (ICBMs), 
submarine-launched ballistic missiles (SLBMs), 
and nuclear-capable heavy bombers within the 
New START Treaty central limits.” The DOD 
stated that “the Administration will retain a mix 
of silo-based Minuteman III ICBMs (down-
loaded to carry a single warhead), Trident II 

SLBMs carried on Ohio-class strategic ballistic 
missile nuclear submarines (SSBNs), and B-2A 
and B-52H nuclear-capable heavy bombers.” 
The DOD stated that by February 5, 2018, the 
Department “will transition today’s triad to the 
Treaty-compliant force structure below which 
fully supports the President’s National Security 
Strategy and Nuclear Weapons Employment 
Strategy.” 
 
The DOD proposes the following changes: 

 400 deployed ICBMs. DOD will place 
50 currently deployed ICBM launchers 
into a non-deployed status by removing 
the ICBMs from these silos. Non-
deployed ICBM launchers include four 
non-deployed test launchers.  

 240 deployed SLBMs on 14 SSBNs. 
DOD will convert four SSBN launch 
tubes on each of the 14 SSBNs, 
removing 56 launch tubes from 
accountability under the Treaty. This 
will result in a maximum of 12 SSBNs 
with 20 missiles loaded at any given 
time, providing 240 deployed SLBMs 
and SLBM launchers accountable under 
the New START Treaty.  

 60 deployed heavy bombers. DOD 
will retain 19 B-2As and 41 B-52Hs as 
nuclear capable heavy bombers, and 
will convert 30 B-52H bombers to a 
conventional only role, thereby 
removing them from accountability 
under the New START Treaty. Non-
deployed bombers include three non-
deployed test bombers.  

 
GAO Weighs In On Four High Profile 
Weapons Procurements 
 
Key Points: 

 GAO issues largely positive assessments of the 
KC-46 air refueling tanker, UAV program, 
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XVV Presidential helicopter, and 
Amphibious Combat Vehicle 

 
On April 10, the Government Accountability 
Office (GAO) released four assessments of 
major Department of Defense (DOD) 
procurements.  
 
KC-46 
 
In one of its annual reports on the KC-46 air 
refueling tanker, the GAO found that “[t]he 
KC-46 program has made good progress over 
the past year—acquisition costs have remained 
relatively stable, the critical design review was 
successfully completed, the program is on track 
to meet performance parameters, and the 
contractor started building development 
aircraft. As shown, total program acquisition 
costs—which include development, 
production, and military construction costs—
and unit costs have changed less than 1 percent 
since February 2011.” The GAO noted that 
“[a]s of December 2013, Boeing had about $75 
million of its management reserves remaining 
to address identified, but unresolved 
development risks.” The GAO asserted that 
“[t]here are indications that the start of initial 
operational test and evaluation, which is 
scheduled for May 2016, may slip 6 to 12 
months.” The GAO added that “[a]ccording to 
the Director of Operational Test and 
Evaluation, more time may be needed to train 
aircrew and maintenance personnel and verify 
maintenance procedures.” However, the GAO 
stated that “[t]he program has also made 
progress in ensuring that the KC-46 is ready for 
low rate initial production in 2015…[and] 
Boeing has started manufacturing all four 
development aircraft on schedule.” “Due to 
existing schedule risks and the fact that the 
program is entering a challenging phase of 
testing, [The GAO recommended] that the 
Secretary of Defense direct the Air Force to 

study the likelihood and potential effect of 
delays on total development costs, and develop 
mitigation plans, as needed, related to potential 
delays.”  
 
Unmanned Aerial Vehicles 
 
The GAO found that the Air Force’s use of 
remotely piloted aircraft (RPA) pilots 
“continues to face challenges” in its report 
requested by Senate Majority Leader Harry 
Reid (D-NV) and Senate Armed Services 
Committee Chairman Carl Levin (D-MI). The 
GAO explained that “[i]n 2008, the Air Force 
determined the optimum number of RPA 
pilots—the crew ratio—for some units, but it 
did not account for all tasks these units 
complete.” The GAO added that “Air Force 
officials stated that, as a result, the crew ratio is 
too low, but the Air Force has not updated it” 
even though “Air Force guidance states that 
low crew ratios diminish combat capability and 
cause flight safety to suffer.” Nonetheless, the 
GAO asserted that “the Air Force has operated 
below its optimum crew ratio and it has not 
established a minimum crew ratio.”  
 
The GAO recommended “that the Secretary of 
Defense direct the Secretary of the Air Force to 
take the following seven actions:  

 update crew ratios for RPA units to 
help ensure that the Air Force 
establishes a more-accurate 
understanding of the required number 
of RPA pilots needed in its units,  

 establish a minimum crew ratio in Air 
Force policy below which RPA units 
cannot operate without running 
unacceptable levels of risk to 
accomplishing the mission and ensuring 
safety,  

 develop a recruiting and retention 
strategy that is a tailored to the specific 
needs and challenges of RPA pilots to 
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help ensure that the Air Force can meet 
and retain required staffing levels to 
meet its mission,  

 evaluate the viability of using alternative 
personnel populations including 
enlisted or civilian personnel as RPA 
pilots to identify whether such 
populations could help the Air Force 
meet and sustain required RPA pilot 
staffing levels,  

 incorporate feedback from RPA pilots 
by using existing mechanisms or by 
collecting direct feedback from RPA 
pilots,  

 analyze the effects of being deployed-
on-station to determine whether there 
are resulting negative effects on the 
quality of life of RPA pilots and take 
responsive actions as appropriate, and  

 include the career field effect of being 
an RPA pilot into AFPC’s analysis to 
determine whether and how being an 
RPA pilot is related to promotions and 
determine whether the factors AFPC 
identified in its analysis of Line of the 
Air Force officers are also related to 
RPA pilot promotions.”  
 

Presidential Helicopter 
 
The GAO stated that “the House Armed 
Services Committee’s Tactical Air and Land 
Force Subcommittee requested that GAO 
continue to monitor the VXX presidential 
helicopter acquisition through a series of 
reviews, with each of those reviews tailored to 
where the program is in the acquisition process, 
and provide GAO’s assessment of the 
program.” In its fourth report on the VXX, the 
GAO “found that the Navy continued to make 
progress in the past year toward (1) establishing 
a knowledge-based program that generally 
aligned with acquisition best practices and (2) 
meeting corresponding statutory certification 

requirements for entering the DOD acquisition 
process in the engineering and manufacturing 
development phase.” The GAO noted that the 
“DOD has, however, waived a requirement for 
competitive prototyping and the Navy plans to 
defer a system level preliminary design review 
(PDR) until after the start of development.” 
The GAO “reviewed DOD’s waiver of 
competitive prototyping for the VXX program 
last year and found that it addresses one of the 
two bases provided in the “Weapon Systems 
Acquisition Reform Act of 2009” (P.L. 111-23) 
for such waivers; that is, that the cost to 
provide competitive prototypes exceeded the 
expected benefits.” The GAO did not offer any 
recommendations. 
 
Amphibious Combat Vehicle 
 
The GAO issued its assessment of “Efforts to 
Initiate an Amphibious Combat Vehicle 
Program” (ACV) and found that “ACV effort 
has not yet reached Milestone A—the decision 
point in DOD’s acquisition process that 
generally authorizes assessment of potential 
technologies for an eventual acquisition 
program.” The GAO noted that “[a]t this 
point, Marine Corps officials are weighing the 
cost and technological feasibility of their 
required capabilities.” The GAO stated that 
after the Marine Corps completed an Analysis 
of Alternatives (AOA) in November 2011 the 
Marine Corps Commandant ordered “the 
program to perform a second study to assess 
the feasibility and affordability of a variant 
capable of higher water speed…[which] has 
been completed, but no formal decisions have 
been made regarding whether to commence an 
acquisition program or what path it will take, if 
initiated.” The GAO did not offer any 
recommendations. 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  

http://www.williamsandjensen.com/
http://www.gao.gov/assets/670/662444.pdf
http://www.gao.gov/assets/670/662462.pdf
mailto:mdkans@wms-jen.com
mailto:mdkans@wms-jen.com


Williams & Jensen – Washington Update April 11, 2014 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 22 of 30 

HEALTH 

 
Sebelius Resigns as HHS Secretary; 
Burwell Nominated for Post 
 
Key Points: 

 HHS Secretary Sebelius steps down after five 
years of service 

 OMB Director Burwell to be nominated as 
replacement; awaits Senate confirmation 
 

On Thursday, Secretary of Health and Human 
Services (HHS) Kathleen Sebelius announced 
her resignation after serving in that capacity for 
nearly five years. Sebelius indicated that it was 
always her intention to leave prior to the end of 
the Administration. Earlier in the day, Sebelius 
testified before the Senate Finance Committee 
on the President’s Fiscal Year 2015 budget 
request for HHS and addressed a wide range of 
topics predominately involving the Affordable 
Care Act (ACA). She stated that there have 
been an additional 400,000 enrollees in the start 
of April, bringing the total number that have 
obtained insurance through the exchanges to 
7.5 million.   
 
The Administration is nominating Office of 
Management and Budget (OMB) Director 
Sylvia Burwell to be HHS Secretary, which will 
set up a Senate confirmation process after 
Congress returns at the end of the month. In 
2013, Burwell was confirmed as OMB Director 
by a vote of 96-0. However, her nomination to 
the new post could be considerably more 
contentious given the upcoming elections and 
the continued debate over the ACA. Burwell 
does not have previous professional experience 
in the healthcare sector, but the Administration 
has touted her management experience in the 
public and private sector. In a press conference 
convened on April 11, President Barack 
Obama stated that there is “no manager more 
experienced, more competent” than Burwell 

and called on the Senate to quickly confirm her 
nomination.  
 
Obama thanked Sebelius for leading the agency 
during the creation and implementation of the 
ACA. Republicans highlighted the troubled 
rollout of the ACA, and many news stories on 
her departure focused on the White House’s 
concerns about the HealthCare.gov website.   
 
House Approves Ryan Budget 
 
Key Points: 

 Includes numerous healthcare and entitlement 
reforms, but will not be advanced in the Senate 

 Health proposals expected to factor into 
election-year debate on healthcare reform  

 
After voting down substitute budget proposals 
from the conservative Republican Study 
Committee (RSC) and the House Democratic 
Caucus, the House voted this week to pass the 
Fiscal Year 2015 Budget Resolution proposed 
by House Budget Committee Chairman Paul 
Ryan (R-WI). The measure was approved 
narrowly by a vote of 219-205, with 12 
Republicans joining all voting Democrats in 
opposition. Ryan’s proposal seeks to balance 
the budget within 10 years, and does so in part 
through savings associated with a number of 
significant healthcare reforms, including:  
 

 ACA Repeal: Full repeal of the 
Affordable Care Act (ACA) including 
the law’s Medicaid expansion, 
exchange subsidies, the Independent 
Payment Advisory Board (IPAB), and 
other provisions; 

 Medicaid Reforms: Convert the 
federal share of the Medicaid program 
into an allotment for each state 
(Medicaid “block grants”); 
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 Medicare Premium Support: 
Implement a premium support model 
for Medicare, allowing seniors first 
eligible for Medicare in 2024 to choose 
between a private plan and traditional 
Medicare;  

 Medicare Means-Testing: Further 
means-testing of premiums in 
Medicare Parts B and D for high-
income seniors; 

 Permanent Doc-Fix: Repeal and 
replace the current Medicare 
Sustainable Growth Rate (SGR) 
formula  

 
In all, Ryan asserted that his plan will cut $5.1 
trillion in spending over the next 10 years. As 
with previous years, the proposal is not 
expected to advance beyond the House. Senate 
Leadership has indicated that they do not plan 
to introduce or take up a budget proposal this 
year.  

 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
Senate EPW’s “Big Four” Announces 
Principles for Next Surface Transportation 
Reauthorization 
 
Key Points: 

 Key Senators on one committee of jurisdiction 
reach agreement on principles that will shape 
next surface transportation reauthorization, 
which they hope to mark up in early May 

 However, there is still not agreement on how to 
bridge Highway Trust Fund shortfalls 

 

On April 10, the leaders of the Senate 
Environment & Public Works Committee 
announced their “agreement in principle on a 
transportation bill” that could form the basis 
for the reauthorization of the “Moving Ahead 
for Progress in the 21st Century Act” (MAP-
21) P.L. 112-141) set to expire on September 
30. However, the Department of 
Transportation could begin experiencing 
shortfalls in the revenue needed to cover 
obligations as early as July, which is providing 
an additional impetus for legislation.  
 
Chairman Barbara Boxer (D-CA) indicated that 
a draft bill could be completed at the end of the 
coming recess and marked up in early May. She 
stated that “[a]s soon as we get back, we should 
have the final bill pretty much agreed 
to…[because] [w]e’re working on it over the 
recess.” Boxer also indicated that the 
Committee would aim to craft a six-year 
reauthorization that would provide funding for 
highways and transit at current levels plus 
inflation. Under MAP-21, authorizations levels 
for FY 2014 are over $41 billion for highway 
programs and over $10 billion for transit 
programs.   
 
Boxer, Ranking Member David Vitter (R-LA), 
Transportation and Infrastructure 
Subcommittee Chairman Tom Carper (D-DE), 
and Ranking Member John Barrasso (R-WY) 
identified these principles: 

 Passing a long-term bill, as opposed to 
a short-term patch; 

 Maintaining the formulas for existing 
core programs; 

 Promoting fiscal responsibility by 
keeping current levels of funding, plus 
inflation; 

 Focusing on policies that expand 
opportunities for rural areas; 

 Continuing our efforts to leverage local 
resources to accelerate the construction 
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of transportation projects, create jobs, 
and spur economic growth; and 

 Requiring better information sharing 
regarding federal grants. 

 
However, Boxer and Vitter conceded that 
finding funding or offsets to finance the new 
bill will be crucial, and the Senate Finance 
Committee has not yet indicated publicly its 
intentions with respect to addressing the 
Highway Trust Fund’s pending shortfall. In 
mid-March, the Department of Transportation 
(DOT) updated its “Highway Trust Fund 
Ticker” and projected a shortfall in the 
Highway Trust Fund’s Highway Account as 
early as late July, a revision from February 
when the DOT has estimated a shortfall in the 
last weeks of August. The DOT asserted that 
“[t]he Highway Account began FY 2014 with 
approximately $1.6 billion in cash” and “[t]he 
surface transportation program continues to 
outlay at a greater pace than receipts are 
coming in…[and] [a]s a result, the cash balance 
has dropped by nearly $3.3 billion since the 
General Fund transfer [of $9.7 billion] 
occurred.”  
 
Panel Examines International P3s 
 
Key Points: 

 Members expressed interest in the successes 
and problems with the use of public-private 
partnerships in Canada as a means of 
leveraging infrastructure funds  

 
On April 8, the House Transportation and 
Infrastructure Committee’s Panel on Public-
Private Partnerships held a hearing titled “The 
International Experience with Public-Private 
Partnerships.” The Panel discussed how public-
private partnerships (P3s) are used to facilitate 
infrastructure project completion, particularly 
in Canada. The Panel members focused on the 
use of value-for-money analytics for 

determining whether there is value in using a 
P3 for infrastructure procurement.  
 
Chairman John Duncan, Jr. (R-TN) stated that 
this is fourth event of the Panel on Public-
Private Partnerships, noting that previously the 
Panel has had “good discussions about the 
benefits public-private partnerships can 
provide, but [have] also had frank discussions 
about the pitfalls and challenges these complex 
arrangements can carry.”  He explained that 
Canada has developed an “advanced and 
active” market for P3s. He said the U.S. can 
learn from other countries how to identify 
projects that are well-suited for P3s and how to 
structure contracts to protect public interest. 
Full Committee Chairman Bill Shuster (R-PA) 
expressed interest in examining Canada’s 
success with P3s as the Committee moves 
forward on a surface transportation 
reauthorization bill and Federal Aviation 
Administration (FAA) reauthorization.  
 
Representative John Delaney (D-MD) noted 
that the American Society for Civil Engineers 
estimates that the U.S. has a $4 trillion gap in 
infrastructure investment and asserted that 
private capital is necessary to meeting this 
funding challenge. He described the 
“Partnership to Build America Act of 2013” 
(H.R. 2084), which would create a financing 
“entity” called the American Infrastructure 
Fund that is designed to be a permanent 
financing enterprise to provide bond and loan 
guarantees to state and local governments for 
all forms of infrastructure. He explained that 
the Fund is capitalized upfront with $50 billion 
in permanent capital that can be leveraged 15 
to 1, creating a $750 billion revolving 
infrastructure bank bond guarantor to finance 
states and local communities. He said the Fund 
will be capitalized by companies who can buy 
one percent, non-government guaranteed 
bonds, with the incentive that companies who 
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buy these bonds will be able to repatriate tax-
free a certain amount of their overseas money 
back to the U.S. He stressed that the bill 
currently has 30 Republican and 30 Democratic 
co-signers, while a Senate version, “Partnership 
to Build America Act of 2014” (S.1957), also 
has bipartisan support.  
 
Partnerships British Columbia Chairman of the 
Board of Directors Larry Blain stated that 
British Columbia created a new agency in 2002, 
Partnerships British Columbia (BC), in order to 
deliver P3 projects. He contended that since 
2002, the Canadian performance based 
partnership market has evolved to become one 
of the most “advanced and attractive in the 
world.”  He said the Federal Government 
formed PPP Canada, a Federal ‘Crown’ 
corporation that partially funds P3s and advises 
on the procurement of Federal projects.  He 
stressed that, as governments have moved into 
theP3 markets, private industry has responded. 
He claimed that the core benefits of P3s for 
Canada include planning discipline and 
preparation, project certainty where key risks 
are assumed by the private company, life cycle 
asset management, and efficiencies in 
innovation.   He emphasized that P3 do not 
need to be associated with new forms of 
revenue, nor are they “free” projects as 
performance payments over the life of the 
project are on the government books.  
 
Infrastructure Ontario Business and 
Government Strategy Vice President David 
Morley stated that Infrastructure Ontario (IO) 
is the agency responsible for delivering large 
complex infrastructure projects for the 
province. He explained that a majority of their 
board members and employees have significant 
private industry experience despite the agency 
working on behalf of the public. He contended 
that using an alternative financing and 
procurement model has helped deliver projects 

on time that are consistent with the 
government’s long term infrastructure policy. 
He stressed that public payments during 
construction and maintenance are conditional 
on performance, while each project undergoes 
a third-party value-for-money assessment to 
determine in the P3 model offers better value 
than traditional methods of procurement.  He 
emphasized that transparency is critically 
important, which must be balanced with 
commercial confidentiality. 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201. Greg 
Frink contributed to this report.  
 
TECHNOLOGY 
 
DOJ and FTC Issue Policy Statement on 
Sharing Cybersecurity Information 
 
Key Points: 

 The two agencies that prosecute anti-trust 
violations announce guidelines that would 
allow private entities to share cyber threat 
information without running afoul of anti-trust 
law 

 
On April 10, the Department of Justice and 
Federal Trade Commission (FTC) released an 
“Antitrust Policy Statement on Sharing of 
Cybersecurity Information,” in which the 
agencies “explain their analytical framework for 
information sharing and make it clear that they 
do not believe that antitrust is – or should be – 
a roadblock to legitimate cybersecurity 
information sharing.” The agencies noted that 
“[s]ome private entities may, however, be 
hesitant to share cyber threat information with 
others, especially competitors, because they 
believe such sharing may raise antitrust issues.” 
The DOJ and FTC claimed that the “guidance 
establishes that properly designed sharing of 
cyber threat information should not raise 
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antitrust concerns.” The Policy Statement 
could influence the crafting of cybersecurity 
legislation in that the two agencies with 
authority to bring actions against companies 
that share cyber threat information as a breach 
of antitrust statutes are pledging not to do so 
provided that private entities meet the 
enunciated criteria.  
 
The DOJ and FTC stated that “some private-
to-private cyber threat information sharing is 
taking place, both informally and through 
formal exchanges or agreements, such as the 
many sector-specific Information Sharing 
Analysis Centers (ISACs) that have been 
established to advance the physical and 
cybersecurity of critical infrastructures.” The 
agencies claimed that “[s]haring can take many 
forms – it may be unstructured or very 
structured, human-to-human or automated, or 
somewhere in between.” The DOJ and FTC 
contended that “[t]here are a number of 
benefits that derive from these arrangements – 
foremost, they increase the security, availability, 
integrity, and efficiency of our information 
systems…[and] [t]his, in turn, leads to a more 
secure and productive nation.” The agencies 
noted that “[s]ome private entities may be 
hesitant to share cyber threat information with 
each other, especially competitors, because they 
have been counseled that sharing of 
information among competitors may raise 
antitrust concerns.” The DOJ and FTC 
asserted that “antitrust is – or should be – a 
roadblock to legitimate cybersecurity 
information sharing. While it is true that certain 
information sharing agreements among 
competitors can raise competitive concerns, 
sharing of the cyber threat information… is 
highly unlikely to lead to a reduction in 
competition and, consequently, would not be 
likely to raise antitrust concerns.” 
 

The DOJ and FTC provided an overview of 
how they would analyze information sharing 
agreements: 

 First, these Guidelines note that the 
antitrust agencies will typically examine 
information sharing agreements under a 
rule of reason analysis, which considers 
the overall competitive effect of an 
agreement. 

 [W]hen evaluating an exchange of 
information the Agencies consider the 
extent to which competitively sensitive 
information likely would be disclosed 
to competitors.  

 Antitrust risk is lower when the shared 
information is less competitively 
sensitive and unlikely to lead to a 
lessening of competition; thus the 
nature and detail of the information 
disclosed and the context in which 
information is shared are highly 
relevant.  

 Additionally, it is less likely that the 
information sharing arrangements will 
facilitate collusion on competitively 
sensitive variables if appropriate 
safeguards governing information 
sharing are implemented to prevent or 
minimize such disclosure. 
 

DHS Releases Privacy and Civil Liberties 
Assessment Report  
 
Key Points: 

 DHS issues report that contains assessments 
by agencies on their efforts to address privacy 
and civil liberty concerns as well as progress on 
implementing the Obama Administration’s 
cybersecurity Executive order 

 
On April 10, the Department of Homeland 
Security’s (DHS) Privacy Office and Office for 
Civil Rights and Civil Liberties (the Offices) 
issued the first annual report required under the 
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Obama Administration’s cybersecurity 
Executive Order. The Offices explained that 
Executive Order 13636, Improving Critical 
Infrastructure Cybersecurity (EO), “requires 
that senior agency officials for privacy and civil 
liberties assess the privacy and civil liberties 
impacts of the activities their respective 
departments and agencies have undertaken 
pursuant to the EO, and to publish their 
assessments annually in a report compiled by 
our offices.” The Offices explained that the 
report “includes our offices’ assessments of 
certain DHS activities under Section 4 of the 
EO (enhanced threat information sharing with 
the private sector) as well as assessments 
conducted independently by the Department of 
the Treasury and the Departments of Defense, 
Justice, Commerce, Health and Human 
Services, Transportation, and Energy, and by 
the Office of the Director of National 
Intelligence and the General Services 
Administration.”   
 
Subcommittee Reports Out ICANN Bill 
 
Key Points: 

 House Subcommittee reports out bill to stop 
NTIA from moving forward on its plan to 
transition control of DNS to ICANN until 
the GAO has evaluated all options 

 Republican Members express misgivings that 
current plan would allow some nations, notably 
Russia and China, to assert control over 
Internet, while Democratic Members opposed 
the bill and argued that the Obama 
Administration is following 20 years of U.S. 
policy on Internet governance 

 
On April 10, the House Energy and Commerce 
Committee’s Communications and Technology 
Subcommittee held a hearing to mark up and 
report out the “Domain Openness Through 
Continued Oversight Matters (DOTCOM) Act 
of 2014” (H.R. 4342) that was introduced by 

Representatives John Shimkus (R-IL), Todd 
Rokita (R-IN), and Marsha Blackburn (R-TN.) 
According to a memorandum prepared by 
majority staff, under the bill, the NTIA would 
be barred “from relinquishing or agreeing to a 
proposal that relinquishes the responsibilities of 
the National Telecommunications and 
Information Administration (NTIA) over the 
Internet DNS functions until the Comptroller 
General submits to Congress the report 
required by” the bill. The GAO would need to 
“produce a report on the consequences of any 
proposals submitted to NTIA to transition 
oversight of the Internet Assigned Numbers 
Authority (IANA) functions away from the 
Department of Commerce.” After rejecting 
four Democratic amendments, the 
Subcommittee reported the bill to the full 
Committee along party lines in a 16-10 vote. 
 
The DOTCOM Act was introduced in 
response to March 14 announcement by the 
Obama Administration that it would relinquish 
its role in global Internet governance. 
Specifically, in a press release, the Department 
of Commerce’s NTIA stated that it would 
“transition key Internet domain name functions 
to the global multi-stakeholder community.” As 
a first step, the NTIA stated that it will  “ask[] 
the Internet Corporation for Assigned Names 
and Numbers (ICANN) to convene global 
stakeholders to develop a proposal to transition 
the current role played by NTIA in the 
coordination of the Internet’s domain name 
system (DNS).” 
 
In his opening statement, Subcommittee 
Chairman Greg Walden (R-OR) asserted that 
“[w]e…have no intention of letting the Obama 
Administration cede oversight of the 
fundamental foundation of the Internet – 
address and naming authority – without the 
due diligence to ensure that these functions 
could not be co-opted by foreign entities that 
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do not share our values.” Full Committee 
Chairman Fred Upton (R-MI) claimed in his 
opening statement that “[t]he DOTCOM Act is 
a deliberate and transparent next step in this 
effort to ensure that freedom remains the 
principal tenet of the Internet…[and therefore] 
[w]e must take our time and ensure that any 
successor to NTIA holds the same values we 
have instilled in the Internet and will resist 
efforts by governments to take control of the 
root zone.”   
 
Full Committee Ranking Member Henry 
Waxman (D-CA) asserted that “[t]he United 
States has been committed to this bottom up, 
nongovernmental process for 16 years, under 
both Republican and Democratic 
Administrations.” He argued that “[u]nder this 
approach, the Internet has become a global 
force for economic growth and free 
expression…[and] we believe in the multi-
stakeholder process because it works.” 
Waxman claimed that “[r]egrettably, the bill we 
are considering today drives us apart and 
creates partisanship and division where we 
should be seeking unity.” 
 
A memorandum prepared by minority staff 
claimed that “[a]s introduced, the DOTCOM 
Act could call into question Congress’ 
previously unanimous commitment to the 
multi-stakeholder model.” Democrats further 
argued that “the DOTCOM Act would create 
an artificial delay in the implementation of a 
consensus transition plan and suggests 
governmental meddling in the multi-
stakeholder process is entirely appropriate” and 
“reflects a fundamental misunderstanding of 
the United States’ role in the management of 
the global Internet domain name system.”   
 
Senate Passes DATA Act 
 
Key Points: 

 Senate passes bipartisan, bicameral bill to 
require centralization of uniform data on 
federal spending 

 House pledges to take up Senate passed bill 
 
On April 10, the Senate passed by unanimous 
consent the “Digital Accountability and 
Transparency Act (DATA)” (S. 994) as 
amended by a substitute amendment and 
explained in a summary. The “landmark 
transparency legislation reflects a compromise 
drafted by the bill sponsors and bipartisan 
Committee leaders from both chambers,” 
according to a Senate Homeland Security and 
Governmental Affairs Committee press release. 
While the Senate’s DATA Act is a compromise 
package sponsored by Senators Mark Warner 
(D-VA), Rob Portman (R-OH) and Senate 
Homeland Security and Governmental Affairs 
Committee Chairman and Ranking Member 
Tom Carper (D-DE) and Tom Coburn (R-
OK), the House’s version, (H.R. 2061), which 
was passed last year by a 388-1 vote, is 
substantially the same but not identical to S. 
994. However, H.R. 2061’s sponsors, the 
House Oversight and Government Reform 
Committee Chairman Darrell Issa (R-CA) and 
Ranking Member Elijah Cummings (D-MD), 
pledged to work to advance S. 994 in the 
House. House Majority Leader Eric Cantor (R-
VA) issued a statement in which he remarked 
that “[t]he DATA Act is a huge win for open 
government and the innovators, developers, 
and citizens who will benefit from it…[and] 
[t]he House will act swiftly to send this to the 
President.”  
 
In his remarks on the floor, Warner claimed 
that “[t]he DATA Act will make four 
important improvements: 

 First, it creates transparency for all 
Federal funds…[by] expand[ing] the 
current site of usaspending.gov to 
include spending data for all Federal 
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funds by appropriation, Federal agency, 
program, function, as well as maintain 
the current reporting for Federal 
awards like contracts, grants, and loans. 

 Second—and this is a giant step 
forward; we are not going to get all the 
way there—we are starting down this 
path of setting government-wide 
financial data standards. 

 Third, so we do not simply layer on 
additional reporting requirements 
without greater accountability, it 
actually reduces recipient reporting 
requirements. The DATA Act requires 
the Office of Management and Budget 
(OMB) to review the established 
reporting requirements for contracts, 
grants, and loans to reduce compliance 
costs based on these new financial data 
standards. 

 Fourth, it improves data quality. Under 
the DATA Act, the inspectors general 
at each agency will be required to 
provide a report every 2 years on the 
quality and accuracy of the financial 
data provided to usaspending.gov.” 

 
It is not immediately clear how the 
Administration, notably OMB, will respond to 
passage of the DATA Act. In February, Warner 
issued a strongly worded press release in 
response to OMB’s proposed edits to S. 994 
that would “include eliminating important data 
standards that would make it easier for 
taxpayers and policymakers to hold the 
government more accountable, as well as 
limiting the information to be posted on 
USASpending.gov.” Additionally, OMB’s edits 
would reduce the frequency with which 
funding data would be made available to the 
public from monthly to quarterly and would 
allow agencies to release the data in “open data 
structures” as opposed to the Administration 
compiling the data on one website. 

Additionally, OMB proposed softening the 
language in S. 994 requiring OMB and the 
Department of the Treasury to establish 
government-wide financial data standards. 
OMB’s language would provide discretion by 
mandating only a review of federal financial 
data standards. Under the OMB version of the 
bill, if OMB decides to revamp financial data 
standards, it would not need to use “widely 
accepted common data elements” as the Senate 
bill would require.  
 
Court Denies Wyndham’s Motion to End 
FTC Action over Data Breaches 
 
Key Points: 

 U.S. District Court allows FTC action 
against Wyndham hotels on alleged data 
security violations to move forward 

 This case is being watched as it challenges the 
FTC’s jurisdiction to use the FTC Act to 
punish data security violations  

 
On April 7, a federal court dismissed a motion 
made by Wyndham Worldwide Corporation 
(Wyndham) alleging that the Federal Trade 
Commission (FTC) based, in large part, on the 
grounds that the FTC lacks the authority to 
bring data security actions against private 
entities. In dismissing Wyndham’s claim, the 
U.S. District Court of New Jersey will allow the 
FTC’s suit against Wyndham to move forward 
and adjudicate the agency’s claim that 
Wyndham misrepresented its data security 
practices, which resulted in harm to consumers 
after three breaches in a two year period. Many 
experts and observers have been monitoring 
this case as a test of whether the FTC is validly 
construing its own authority to bring suit over 
data security, a reading of its enabling statute 
that some say is at odds with the agency’s 
actual authority.  
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In July 2012, the FTC announced its suit 
against Wyndham “for alleged data security 
failures that led to three data breaches at 
Wyndham hotels in less than two years.” The 
FTC alleged “that these failures led to 
fraudulent charges on consumers’ accounts, 
millions of dollars in fraud loss, and the export 
of hundreds of thousands of consumers’ 
payment card account information to an 
Internet domain address registered in Russia.” 
Specifically, the FTC claimed that “Wyndham’s 
privacy policy misrepresented the security 
measures that the company and its subsidiaries 
took to protect consumers’ personal 
information, and that its failure to safeguard 
personal information caused substantial 
consumer injury.” The FTC alleged that these 
practices “were unfair and deceptive and 
violated the FTC Act.”   
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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